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CURRENT TOPICS 


Liberties of the Subject 


THE progress of the Liberties of the Subject Bill, introduced 
by Lorp SAMUEL in the House of Lords, will test whether 
the safeguarding of the rights of the individual is sincerely 
desired by our legislators. There need be no controversy 
about the need for any of its provisions. There is no good 
reason Why Parliament should not have power to amend its 
delegated legislation as provided in cl. 1. Clauses 2, 3, 4 and 5 
relate to the proposed right to challenge in court the validity 
of statutory instruments within three months of their passing, 
the proposed abolition of Ministers’ powers to amend or 
modify Acts (the so-called Henry VIII clause), and the 
proposed reforms in the procedure of departmental tribunals 
and public local inquiries. Their object is to carry out the 
unanimous recommendations of the Committee on Ministers’ 
Powers. Clause 6 limits the powers of Government servants 
to enter and search private houses by requiring them to 
produce written authority issued within one month previously. 
The suppression or suspension of publications is declared 
unauthorised (cl. 7) and magistrates’ courts, it is proposed, 
should try offences under the Agricultural Marketing Acts 
and the Sea Fisheries Act, 1938 (cl. 8). Clause 9 seeks to 
abolish the privilege of public authorities both as regards the 
period of limitation for actions against them and the scale of 
costs awarded to them (following the recommendations of the 
Committee on Limitation of Actions). Clause 10 aims at 
strengthening Ministerial and Parliamentary control over the 
boards of nationalised industries and services. Political 
and religious tests for employment, except in political or 
religious organisations, are to be made illegal by cl. 11. 
Clause 12 seeks to abolish an exception to the effectiveness 
of the writ of habeas corpus, introduced by the Visiting Forces 
(British Commonwealth) Act, 1933. The Bill is a small 
beginning, but if it is successful, great consequences may 
flow from it. 

The Court as Expert 


PROBLEMS involving a conflict of laws are among the 
most anxious of those which come the way of the practising 
solicitor. In his struggle to keep afloat among such questions 
as that of the proper law of a transaction, or the true effect of a 
foreign law when torn from its normal setting and applied 
as factual material in proceedings before an English court, 
he is apt to find the water very deep indeed. That the 
tide may sometimes flow the other way is illustrated by 
the recent case of Knowles v. Attorney-General {1950) 
2 All E.R. 6, in which English law figured in a sense as the 
“ foreign ’’ law in connection with proceedings abroad, so that 
the Probate Division of the High Court found itself at an 
unfamiliar end of things. The petitioner sought a declaration 
of the legitimacy, not of himself—for that was unquestioned 
—but of two of his uncles, now deceased. The petitioner’s 
ultimate aim was to establish, to the satisfaction of the 
French courts, the legitimated status of his uncles in con- 
nection with proceedings there pending relating to their 
estates. For reasons which appear in the report, he wished 
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to fortify himself with a declaration of the English court. 
He did not succeed in this, for WILLMER, J., held that he 
lacked jurisdiction to make the declaration in the particular 
circumstances, an uncle not being an “‘ ancestor ’’ within s. 2 
of the Legitimacy Act, 1926. But the learned judge expressed 
the clear view that the uncles had been automatically 
legitimated by s. 1 of the same Act without the necessity for 
a declaration. For the purposes of his proceedings in France, 
the petitioner thus appears to have achieved a very useful 
second best in the shape of a favourable opinion from an 
English judge on the substantive issue. Presumably it will 
be for the petitioner’s French advisers to decide how this 
most expert testimony can best be brought before the courts 
of their own country. 


Development Charge: Some New Exemptions 


In an interesting debate on the administration of the 
Town and Country Planning Act, 1947, in the Commons on 
13th June, certain limited exemptions from development 
charge were announced by the Minister, Mr. DALTON. 
Although pressed to reduce the scale of development charge 
from 100 per cent. to 75 per cent., the Minister refused to do 
this, maintaining that the charge was not having a deterrent 
effect—a proposition which will not command _ universal 
agreement. He announced that regulations would shortly 
be made exempting from charge the enlargement ot a 
dwelling-house by 10 per cent. or 7,500 cubic feet, whichever 
is the greater, or the rebuilding of a dwelling-house with 
simultaneous enlargement within that figure. The regulations 
would also exempt from charge the lateral conversion into 
flats of not more than three adjoining dwelling-houses, 
provided they were in existence on Ist July, 1948, although 
planning permission would still be required. All these 
exemptions from charge would operate as from 14th June in 
anticipation of the making of the regulations. Mr. Dalton 
also announced that it was proposed to exempt from charge 
the use for business purposes of part of a dwelling-house, 
subject to conditions not yet defined, and that further amend- 
ment of the Use Classes Order was contemplated with the 
object of removing certain minor changes of use from the 
classification of development, thus freeing them from both the 
necessity to obtain planning permission and the liability to 
development charge. These are further steps in the right 
direction which, although somewhat oddly characterised by 
the Minister as “a further little experiment in freedom,” 
will be none the less welcome to practitioners. 


Post Office Registration and Lost Deeds 


THE POSTMASTER-GENERAL has pointed out that under 
s. 9 (2) of the Crown Proceedings Act, 1947, he is only liable 
for the market value of any registered packet. This, he 
contends, in the case of deeds, means only the value of the 
paper or parchment upon which the deeds are written. He 
has added, however, that it is his usual practice to pay to 
the person aggrieved any expenses necessarily incurred in 
replacing the deeds, subject to the limitations appropriate 
to the fee paid in respect of the registration of the packet. 
The Council of The Law Society refer, in the June issue of the 
Law Society's Gazette, to a statement at p. 25 of the January 
issue of the Gazette, in which they recommended solicitors 
posting deeds to consider what the cost of reconstituting the 
title might be in the event of loss and pay the appropriate 
registration fee. The Postmaster-General is, of course, not 


legally liable for more than the cost of the documents, but, 
as the Council state, most solicitors will, in practice, rely on 
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the Postmaster-General’s statement that he will pay the cost 
of replacing the deeds. 


Judicial Notice 


LEARNED judges nowadays seem to know more of everyday 
matters than they did in the days when the question ‘‘ Who 
is Connie Gilchrist ?’’ attained almost as much fame as 
Connie Gilchrist herself. This is all to the good, because 
the costs of calling expert witnesses may thereby be saved. 
Not long ago, it will be recalled, LorD GopparD visited a 
city office to see for himself how prominent or otherwise was 
a nameplate which had figured in a case before him. Last 
week, in an action by an actress against a firm of hairdressers, 
his lordship remarked, on seeing photographs of the plaintiff : 
‘‘ Ladies’ hair alters in colour from time to time,”’ and when 
counsel for the defendants observed that it might be very 
rapid, his lordship replied: ‘‘ Yes, one day one colour and 
next day another. I don’t walk about London with my 
eyes shut.’’ The spectacle of a Lord Chief Justice walking 
about London with his eyes shut might well evoke the 
comment: ‘Out of doubt he is transported.”’ It is with 
relief that we find him saying, in effect: ‘‘I am a man as 
other men are.’’ For too long have we been accustomed to 
look upon our judges as a race apart. Another observation 
of the Lord Chief Justice, on being told that a permanent wave 
lasted six months, that it always struck him as an amusing 
name for it, has that touch of nature which makes the whole 
world kin, and abolishes official distinctions of any kind. 
How can there be certainty in human language, when a 
hair wave is permanent, and rent restrictions legislation 
temporary ? 


The American Divorce Department 


THE Law Society’s recently issued report for 1949 on 
poor persons procedure contains an interesting account 
of the work done by the American Divorce Department. 
During 1949 the American Divorce Department has notified 
ninety-four British wives of United States servicemen 
and ex-servicemen of matrimonial proceedings instituted 
against them in America, and has informed them of the 
facilities available to them if they desire to be represented 
in America,, Forty-nine applications were made to the 
department for assistance and this was granted in all but 
three cases. ' In one of the cases part assistance only was 
granted to enable assistance to be given to the applicant to 
discharge the attorney’s fees to be incurred in America. 
During the year the solicitor of the American Divorce 
Department obtained, through his agents in America, five 
decrees of divorce or nullity for his clients on cross-petitions, 
bringing the total since May, 1947, to seventeen decrees. 
He obtained twenty-nine orders for maintenance, the average 
amount of each award being 37 dollars per month. In a 
further seven cases lump-sum settlements were made in lieu 
of maintenance, amounting in all to 3,054 dollars. The 
department has also dealt with many inquiries during the 
year from wives of American servicemen and ex-servicemen 
on matrimonial problems. 


Recent Decision 


In Re an Infant on 23rd May (The Times, 24th May), 
ROXBURGH, J., expressed the view, after consultations with 
his brethren of the Chancery Division, that an infant should 
not be made a respondent to an originating summons under 
the Law Reform (Miscellaneous Provisions) Act, 1949, s. 9, 
that an infant be made a ward of court, unless the master 
or a judge so directed. 
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Costs 





WE now propose to consider the position of a solicitor-trustee 
and examine the principles upon which he may be remunerated 
for his work in connection with the trust. 

In the first place he may, whether he is authorised to charge 
for his services or not, charge the estate with the proper 
disbursements incurred by him. Thus, as we have seen, 
if the solicitor-trustee chooses to employ another solicitor 
or other agent to do the work for him then he may charge 
the proper fees of such solicitor or agent against the estate. 
A little care is necessary here, for if the solicitor-trustee is 
not entitled to charge for his services, then he is certainly not 
entitled to make a profit in any other form out of the estate, 
with the result that if he employsa brother solicitor to 
perform work for him in the capacity of agent, and receives 
the usual agency allowance, then he cannot retain that 
allowance but must account for the amount thereof to the 
estate. Again, brokerage commission received by a solicitor- 
trustee from stockbrokers whose services have been engaged 
in connection with the investment of the trust funds should 
not be retained by the solicitor-trustee but should be paid 
into the trust fund. Similarly, insurance commission received 
in respect of insurances effected on the trust assets, where the 
solicitor-trustee is an agent for an insurance company, should 
be accounted for to the trust estate. 

This brings us to another matter upon which there has 
been a certain amount of controversy and conjecture, namely, 
whether a solicitor-trustee who is not authorised to charge for 
his professional services and who, as part of his duties, lets 
the trust property on terms which entitle him to look to the 
lessees for payment of the costs of the lease, is entitled to 
retain the costs which he receives from such lessees on the 
ground that those costs are not paid out of the trust estate 
but by a third party. The position is that the solicitor- 
trustee, in such a case, is acting on the instructions of and for 
the benefit of the estate and accordingly must account to the 
estate for any profit which he earns as a result of his acting 
in that capacity, and he must, therefore, pay into the estate 
the profit costs which he receives from the lessees of the trust 
property (see Re Corsellis ; Lawton v. Elwes (1887), 34 Ch. D. 
675). 

This decision, if one may say so with respect, seems properly 
to interpret the law on the matter as laid down by Lord 
Cranworth, L.C., in the case of Broughton v. Broughton (1855), 
5 De G.M. & G. 160, to which we referred in our last article 
on this subject, and it also seems to have overruled the 
decision in Whitney v. Smith (1869), L.R. 4 Ch. 513, wherein 
it was held that a solicitor-trustee who had invested trust 
money on mortgage and had acted not only for the trust 
estate but also for the mortgagor, so that the whole of the 
costs were paid by the latter, was entitled to retain the profit 
costs so received on the ground that those costs did not 
properly arise out of the trust. It is a little difficult to follow 
the reasoning underlying this decision. If the costs arising 
only from acting for the mortgagor were involved one could 
appreciate the argument, but the reasoning seems to be at 
variance with the established principles of trust law when one 
comes to apply it to the profit costs of the solicitor-trustee 
who is acting for the mortgagee trust estate. 

Section 23 (1) of the Trustee Act, 1925, brought to an end 
a good many of the troubles of the unfortunate solicitor-trustee 
who had no power to charge for his services. It is true that 
he cannot make a profit out of the trust, but he can at least 
ensure that he is not out of pocket. Thus, prior to the 
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passing of the Act it is doubtful whether a solicitor-trustee 
could recoup himself for any of his office expenses, where 
those expenses had not been increased as a result of the trust 
work, although a good deal of his clerk’s time might have been 
occupied on trust matters. No case dealing specifically with 
this aspect has been before the courts in connection with 
trust matters, but the same reasoning as was applied in 
Re Gallard {1896) 1 Q.B. 68, a bankruptcy case, would no 
doubt be applied to any trust case involving this point. 


We cannot leave this question of profit charges in relation 
to a solicitor-trustee who is not empowered to charge for his 
services without referring to Cradock v. Piper, 1 Mac. & G. 
664, a case decided in 1850 which, so far, has not been 
overruled, but which has been adversely criticised on more 
than one occasion (see the observations made in the case of 
Re Corsellis ; Lawton v. Elwes, supra). In Cradock v. Piper it 
was decided that where a solicitor-trustee who is a co-trustee 
with others, and against whom an action is brought by them 
in their capacity of trustees, acts for himself and his co-trustees, 
then the solicitor-trustee is allowed to charge and retain the 
profit costs of the action, provided that such costs are not 
increased by reason of the fact that the solicitor-trustee is 
one of the parties. The principle upon which this case was 
decided appears to be that the costs are subject to the 
jurisdiction of the court which has control over the action, but, 
nevertheless, it seems to be anomalous and at variance with 
the principles laid down in the case of Broughton v. Broughton, 
supra. 

The fact remains that notwithstanding this decision a 
solicitor who is a sole trustee cannot, even in an action, employ 
his partner to defend him or to prosecute the action if he, the 
solicitor-trustee, shares in any way in the profit costs (see 
Re Gates [1933] Ch. 913). In the case of Re Hill [1934 
Ch. 623, this principle was extended so far as to preclude the 
firm from receiving profit costs in respect of work done in 
connection with a trust, where the trustee was a partner in 
the firm, notwithstanding that the solicitor-trustee received 
only a salary and did not share in the profits, except to that 
extent. 


So much then for the case where the solicitor-trustee is not 
empowered by the terms of the trust deed to charge for his 
services. Now we will look briefly at the position where he is 
so empowered. Powers to charge may be divided broadly 
into two classes: there may be a power contained in the 
trust instrument granting the solicitor-trustee the right to 
charge for any professional services rendered to the trust, 
or there may be a power granted to him to charge for any 
services which he may render to the trust. Professional 
services are those services which, if the trustee were a layman, 
would necessitate the employment of a solicitor, as, for 
example, the drafting of legal documents such as conveyances, 
leases and the like. Non-professional services are those 
services which a layman could perform without the inter- 
vention of a legal adviser, as, for instance, the collection of 
the income, the payment of the normal expenses of the trust 
and the division of the balance remaining amongst the 
beneficiaries. 

In simple cases such as those mentioned the separation into 
professional and non-professional work is not a difficult 
matter. Cases do arise, however, where the line of demarcation 
between professional and non-professional work is not so easy 
to define. Thus, if a solicitor-trustee is authorised to charge 
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a fee for his professional services, and he is forced to take 
action in his own name, as trustee, for the collection of some 
of the income of the trust, can it be said that he is acting in 
a professional capacity or not ’? He might, as a layman, take 
the action himself and conduct it himself without the inter- 
vention of a solicitor, and it might be argued, although perhaps 
with little force, that he is acting simply in his capacity of 
trustee in conducting an action against a delinquent debtor, 
and not in the capacity of solicitor. 

As will be readily appreciated, the precise wording of the 
provision in the trust deed authorising the solicitor-trustee 
to charge for his services is of paramount importance, and the 
mere use of the word “ professional’’ need not necessarily 
limit the remuneration to professional work. Thus, in the 
case Of Re Ames ; Ames v. Taylor (1883), 25 Ch. D. 72, the 
charging clause read as follows: ‘ To transact any business 
occasioned by the trusts, powers or provisions of this my 
will or otherwise connected with the getting in or management 
of my estate or effects, whether such business is usually within 
the business of a solicitor or not, and that he shall be allowed 
to make the usual professional or other proper or reasonable 
charges for all business done or time expended in relation 
thereto, notwithstanding his being a trustee or executor, 
or any maxim to the contrary.”” It was held that these words 
were sufficient to entitle the solicitor to charge for the work 
done or time expended in connection with the trust, notwith- 
standing that some of the work entailed was not work which 
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normally fell within the scope of a solicitor’s professional 
activities. 

The wording of the charging clause set out above may be 
compared with that of the charging clause in the case of 
Re Chapple; Newton v. Chapman (1884), 27 Ch. D. 584, 
which was held to limit the solicitor-trustee to charges in 
connection with professional work only. The same effect 
resulted from the charging clause used in the case of Clarkson 
v. Robinson |1900| 2 Ch. 722. For another example of a 
charging clause which entitled the solicitor-trustee to make a 
charge for all work performed by him in connection with the 
trust, whether of a professional nature or not, see the case 
of Re Fish ; Bennett v. Bennett (1893) 2 Ch. 413. 

An important point to be remembered is that where in a 
will there is a charging clause in favour of a solicitor who is 
named as an executor or trustee, then the remuneration to 
which he is entitled under the clause is a beneficial interest 
derived from the will and is thus in the same position as any 
of the legacies, with the result that if the solicitor-trustee signs 
the will as an attesting witness, then, under s. 15 of the Wills 
Act, 1837, he will have to forfeit the remuneration to which 
he would otherwise be entitled (Re Pooley (1888), 40 Ch. D. 1). 
Moreover, if the estate is insufficient for the payment of all 
the legacies in full, then the solicitor-executor or trustee will 
have to abate his charges with the other legacies given under 
the will (see Re Brown ; Wace v. Smith 1918) W.N. 118). 


CONTRACTS BY AGENTS AND SECTION 40 


THE requirement of s. 40 of the Law of Property Act, 1925, 
that a memorandum in writing of a contract for the sale of 
land must contain a sufficient description of the parties 
may sometimes be satisfied if the names which appear in the 
memorandum are those not of the parties themselves but 
of their agents. The principles on which a memorandum in 
which the name of an agent appears may be accepted as 
satisfying the statute have recently been re-stated by the 
Judicial Committee in Basma v. Weekes |1950) W.N. 250, 
and as the committee also took advantage of this opportunity 
to extirpate a heresy which crept into the books a few years 
ago, the case is of exceptional interest to the conveyancer. 

The heresy first appeared in Smith-Bird v. Blower 1939) 
2 All E.R. 406, in which Luxmoore, L.J. (sitting as an 
additional judge of the Chancery Division), let fall the following 
observation: “*... the... question arises whether there is 
a sufficient memorandum of {the} contract to comply with 
the requirements of the statute. In this connection it is 
hecessary to determine whether the defendant was aware that 
Mr. Brown who conducted the negotiations for the sale in 
question on behalf of the plaintiffs in that case) was acting 
as agent only, and not as principal, for, if the defendant knew 
that Mr. Brown was only an agent, the memorandum, in 
order to comply with the statutory requirements, must either 
contain the names of the plaintiffs as principals or otherwise 
identify them, whereas, if the defendant was not aware of the 
fact that Mr. Brown was acting as agent for anyone, but 
considered that Mr. Brown was acting on his own behalf, the 
position is different, and the plaintiffs as undisclosed principals 
can rely on any sufficient memorandum in which Mr. Brown’s 
name appears as principal, although there is no reference 
therein to the plaintiffs: Filby v. Hounsell {1896} 2 Ch. 737, 
and Lovesy v. Palmer {1916} 2 Ch. 233.” 

It may be observed that the finding in Smith-Bird v. 


Blower was that the defendant had thought that he was 
dealing all along with Mr. Brown as a principal, but that in 
fact he had acted as an agent for the plaintiffs ; the plaintilts, 
as undisclosed principals, were therefore held to be entitled 
tv adopt and sue upon the contract made on their behalf. 
To this decision the statement, that if the defendant had 
known that Mr. Brown was only an agent the memorandum 
of the contract would have had to contain the names of the 
principals or otherwise to identify them, was strictly irrelevant, 
and it is the authority of this statemeyt which has since been 
doubted. Now the Basma_ v. Weekes 
conclusively that this statement is not supported by the 
authorities on which it purports to rest, and is incorrect and 
misleading. 

The trouble started in ilby v. Hounsell, iv which the 
defendant sent a letter to a firm of auctioneers offering to 
purchase a house which had lately been put up for sale, but 
not sold, at auction, naming the price and stating that, if the 
offer was accepted, he would sign a coniract on the auction 
particulars. These particulars did not contain the vendor's 
name. The auctioneers accepted the defendant’s offer on 
behalf of their principal, and in an action by the principal 
upon the contract one of the questions was whether the 
defendant’s letter constituted a sufficient memorandum to 
satisfy the statute. This question was answered affirmatively, 
on the ground that the offer had been made to the firm of 
auctioneers, and it made no difference that the offer had 
been made to them as agents for an undisclosed principal ; 
for the purpose of satisfying the statute it appeared sufficient, 
so far as the parties were concerned, that the written contract 
should show who the contracting parties were, although they 
might be agents for others, and it made no difference whether 
the fact of could be gathered from the written 
document or This is not a satislactory decision. As 
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was pointed out in Lovesy v. Palmer, where the decision was 
carefully examined, the firm of auctioneers had accepted the 
defendant’s offer on behalf of their principal only, so that 
they were not themselves liable to the defendant on the 
contract. 

The relevance of such liability is amply demonstrated in 
Lovesy v. Palmer, where the earlier authorities were considered 
and, on consideration, shown to yield the resulting proposition 
that the only exception to, or rather gloss upon, the rule that a 
memorandum, to satisfy the statute, must sufficiently identify 
the parties to the contract in question is the case where an 
agent contracts for an unnamed principal so as himself to be 
liable on the contract, and the agent’s name appears in the 
memorandum. In such a case the unnamed principal may 
step in at a later stage and adopt the contract, and from 
that moment he alone may sue or be sued upon the contract, 
but until the contract is so adopted by the principal, both 
the rights and the liabilities existing under the contract belong 
to or fall upon the agent alone. Once the position of an 
agent acting for an undisclosed principal is fully set out, 
its logic clearly emerges: at the date of the memorandum 
the only person liable on the contract (as between principal 
and agent) must be the agent, and it must therefore be the 
agent’s name which appears in the memorandum of that 
contract. The result of Lovesy v. Palmer can thus be 
accurately summarised in the proposition that where a 
contract to which s. 40 applies has been made by an agent 
and the agent’s name appears in the memorandum of the 
contract, the undisclosed principal may rely upon the 
memorandum if the agent contracted as a principal and made 
himself liable on the contract ; if the agent contracted as 
agent, the memorandum must identify his principal and 
evidence is not admissible for the purpose of such identification. 

The test by which the sufficiency of a memorandum in 
which an agent’s name appears must be gauged, therefore, is 
the presence or absence of personal liability, at the date of the 
memorandum, of the agent himself upon the contract which the 
inemorandum evidences. There is not a word in Lovesy 
v. Palmer or the earlier decisions which were reviewed in this 
case to suggest any distinction, such as was drawn by 
Luxmoore, L. J., in Smith-Bird v. Blower, based on the presence 
or absence on the part of the other contracting party of 
knowledge of the capacity in which the agent acted ; and in 
Basma v. Weekes the Judicial Committee have expressly 
found that there is no justification for such a distinction. 
Such a distinction could only be supported in logic if it were 
the law that an agent who contracts in his own name is not 
contractually bound if the other party should know that he is 
contracting as an agent, but it is a well established principle 
of the law of agency that an agent who contracts in his own 
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name, but for an undisclosed principal, may none the less 
be liable upon the contract (unless or until his principal 
discloses himself and assumes such liability for himself) 
although the other contracting party knows that he is 
contracting not for himself, but as agent for another. 

Now, whether an agent who contracts for an undisclosed 
principal is or is not personally liable on the contract is a 
question not of law but of construction of the contract in 
the particular case. In the case of some contracts, e.g., 
those made by brokers, it may readily be assumed that the 
broker always contracts for another. His job is to introduce 
buyers to sellers, and not to sell or purchase on his own 
account. The same thing would often be true of auctioneers, 
and it would require exceptional circumstances to induce 
any court to fix personal liability upon persons of this descrip- 
tion. In Lovesy v. Palmer the memorandum it was sought 
to rely upon was signed by the plaintiffs’ solicitor on his 
behalf, and on examination of the whole correspondence 
and course of dealing between the parties Younger J., found 
as a fact that the solicitor did not contract on his own behalf 
(the finding was fatal to the plaintiffs’ claim). On the other 
hand, in Basma v. Weekes a solicitor-agent was held to have 
bound himself, and the validity of a memorandum in which 
his name appeared was thus upheld. It has already been 
said that Filby v. Hounsell is an unsatisfactory decision : 
one of the circumstances which makes it so is that the agents 
whose names appeared in the memorandum were auctioneers, 
who, in the ordinary course of business, may be assumed to 
act only for others in buying and selling property, and not 
for themselves. 

This condition that, on its true construction, the contract 
must be one which binds the agent personally has the 
consequence of reducing the number of cases where a memo- 
randum in which the name of an agent appears can be held 
to satisfy the statute, but such cases can occur: Smith-Bird 
v. Blower was one, and Basma v. Weekes was another: in 
the former the agent had no professional status, in the latter 
he had. It is obviously fruitless to draw any general principles 
from these cases which could be relied upon in determining 
with precision whether, on construction, a given contract 
was intended to bind, and did have the effect of binding, 
an agent acting for an undisclosed principal; but if that 
question is answered in the negative, a memorandum of the 
contract which contains the agent’s name cannot be relied 
upon, whatever the state of knowledge of the other contracting 
party, in any proceedings upon the contract, while if the 
answer to that question is in the affirmative, and the agent 
is contracting for an undisclosed principal, the memorandum 
will satisfy the statute. That, in short, is the result of the 
recent Case. “-_ er? 


RETROSPECTIVE PROVISIONS AFFECTING PREMIUMS 


THE decision in Haberman v. Westminster Permanent Building 
Society (1950) 2 All E.R. 16 (C.A.), may, it is true, not provide 
us with authority which will prove useful in many landlord- 
and-tenant cases. It has been alluded to by the learned 
writer of a letter to The Times, when that journal was 
publishing correspondence on the question of retrospective 
legislation generally (a change in revenue law being the 
occasion) ; but it actually concerned events which could 
happen only between 25th March and 2nd June, 1949, and 
were governed by a proviso which, according to both counsel 
engaged in the action, had no counterpart in any similar 


statute. Nevertheless, the point was an interesting one, 
and there is some possibility of the retro- or prospective 
effect of other provisions in the same statute, the Landlord 
and Tenant (Rent Control) Act, 1949, to which I will refer 
later, becoming the subject of discussion. 

The facts of the recent case were that the defendants 
made a verbal agreement with the plaintiff on 30th March, 
1949, by which they agreed to let him a flat for fourteen years 
at a monthly rent and he to pay them a premium of £400. 
He paid them £25 on account, and was given a receipt setting 
out the terms of the agreed lease. On 4th April he paid the 
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balance and the lease was executed, soon after which he took 
possession and paid the monthly rent till about January 
of this year. The tenancy was a tenancy to which the 
principal Acts, ie., the Rent and Mortgage Interest 
Restrictions Acts, 1920 to 1939, applied, and on 2nd June 
the Landlord and Tenant (Rent Control) Act, 1949, which 
so defines them in s. 18 (2), came into force. 

Section 2 of the new statute dealt with premiums. Its 
third subsection applied it to ‘“‘ any tenancy of a dwelling- 
house, being a tenancy to which the principal Acts apply 
such that when the dwelling-house is let under the tenancy 
it is a dwelling-house to which the principal Acts apply,” 
thus excluding, it is thought, tenancies at a rent less than 
two-thirds the rateable value of the house (Increase of 
Rent, etc., Restrictions Act, 1920, s. 12 (7)). But subs. (1) 
(‘a person shall not, as a condition of the grant ... of a 
tenancy to which this section applies, require the payment 
of any premium in addition to the rent ’’) contained no saving 
in favour of fourteen-year or longer leases such as was to be 
found in s. 8 (3). of the 1920 Act, which was repealed by 
subs. (7). Still, so far, so good, as far as the landlords were 
concerned ; but then, by subs. (5), ‘‘ Where, under an 
agreement made after 25th March, 1949, any premium has 
been paid which . . . could not lawfully be required under 


the foregoing provisions of this section (or, if the premium. 


was required before the commencement of this Act, which 
could not lawfully have been required if this Act had then 
been in force) the amount of the premium... shall be 
recoverable by the person by whom it was paid ’’, and there 
follows a proviso: ‘ Provided that where an agreement 
has been made since the said 25th March and before the 
commencement of this Act, and the agreement includes 
provision for the payment of a premium which could lawfully 
be required under the enactments hereby repealed but which, 
if paid in pursuance of the agreement, would be recoverable 
. . . by virtue of the foregoing provisions of this subsection, 
the agreement shall, without prejudice to the operation of 
this section, be voidable at the option of either party thereto.” 

The plaintiff sued for the return of his premium, basing 
his claim on the main clause of subs. (5) and, as will readily 
be appreciated, his case was unanswerable. But the 
defendants counter-claimed for possession on the ground that 
they had avoided the lease by virtue of the proviso (it is not 
quite clear when they actually exercised the supposed option, 
though it appears that they threatened to do so as early 
as 26th August, 1949). The county court judge granted 
them an order which was the subject of the appeal. 

The county court judge had, according to the learned 
Master of the Rolls, been affected, and not unnaturally, by 
what he felt to be a capricious result if the right of the land- 
lord was to depend upon the accident whether a premium 
had, or had not, been paid. Be that as it may, it appears 
that he must have acceded to an argument that “ agreement,” 
italicised in the above reproduction of the terms of the 
proviso, applied to the formal lease executed on 4th April, 
1949. Sir Raymond Evershed’s judgment (in which he 
briefly concurred with his colleagues) goes on to make this 
point: ‘‘ But it is to be remembered that in this branch of 
the law a substantial distinction has always been recognised 
between agreements which are purely executory and agree- 
ments which have been completed by the grant of a lease or 
a conveyance.” ‘‘ This branch of the law” would mean 
the law of landlord and tenant, and one may be tempted 
to query whether the proposition should be applied to the 
considerable offshoot therefrom which concerns rent control. 
For this part of the law is expressed in language resembling 
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that of popular journalism rather than the terms of the art 
of conveyancing, as MacKinnon, J., put it in Salter v. Lask 
(1925) 1 K.B. 584; and it is also to be remembered that we 
have been warned, e.g., by Morton, L.J., in Baker v. Lewis 
[1947] K.B. 186 (C.A.), against giving the expressions used 
their technical meaning. However, in Haberman v. 
Westminster Permanent Building Society support was to be 
found for the view that in that case, at all events, though 
the lease executed on 4th April was an ‘ agreement,’’ the 
agreement under which the premium had been paid was the 
oral one of 30th March, which alone mentioned the premium ; 
apart from which the absence of any express provision limiting 
the time within which the option was to be exercised went 
to show, as Asquith, L J., pointed out, that the right must 
be limited to executory agreements and subsisted only as 
long as they remained executory. 

The above decision concerned the interpretation of 
provisions expressly made retroactive ; another interesting 
question, and one which has as far as I know not yet been 
before any court, is this: What effect has the variation of 
a standard rent under s. 1 on liability for forehand rent 
for the period during which the tribunal’s determination is 
made? It may well be that the Legislature overlooked 
this contingency, being still under the impression that it 
was dealing with tenancies of the ‘‘ weekly property ” type ; 
in fact, many leases reserving quarterly rents payable in 
advance are affected by the Act. Let us take as a lhypo- 
thetical example a monthly tenancy of a dwelling-house 
under which the tenant is to pay £18 a month payable in 
advance on the first day of each month, this being the standard 
rent. He decides to “try his luck,’ and in the result the 
local tribunal determines, on the 15th day of a thirty-day 
month, that £15 a month is a reasonable rent for that dwelling- 
house. Is the tenant entitled to recover (if he has already 
paid his month’s rent) or withhold (if he has not) £1 10s. ? 

He might well argue as follows: I am not trying to recover 
anything paid before the application was made, or even in 
respect of any period before the determination was made ; 
though it was the duty of the tribunal, under subs. (3) of 
s. 1, to consider what would be a reasonable rent having 
regard to the rent payable at the time of my application. 
But subs. (2) makes £15 a month the standard rent of my 
house as from the date of their determination ; ‘‘ standard 
rent ’’ has (by s. 18 (2)) the same meaning as in the principal 
Acts; bys. 1 of the 1920 Act, any unpermitted increase over 
the standard rent is irrecoverable by the landlord, and by 
s. 14 (1) thereof the tenant may deduct overpayments made 
from future rent. I am therefore not obliged to pay, and 
may recover if I have already paid it, the excess over the 
standard rent for the second half of the month. 

To which, in my submission, the short answer might be 
as follows: This statute makes no provision for apportion- 
ment of rent in respect of time. Ellis v. Rowbotham |1900 
1 Q.B. 740 (C.A.) showed that the Apportionment Act, 
1870, did not apply to forehand rent ; a landlord forfeited 
for non-payment during a quarter and recovered the whole 
of the quarter’s rent. More recently, a landlord was held 
entitled to the full quarter’s rent payable in advance when 
the tenant had disclaimed the lease under the Landlord and 
Tenant (War Damage) Act, 1939, s. 4 (Hildebrand v. Lewis 
(1941] 2 K.B. 135 (C.A.)). The decision was based on the 
same grounds, and the Landlord and Tenant (War Damage) 
(Amendment) Act, 1941, s. 13, expressly made rent apportion- 
able in such circumstances “ whether payable in advance or 
otherwise "’; but there is no such provision in the Landlord 
and Tenant (Rent Control) Act, 1949, RB. 
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PRACTICAL CONVEYANCING—XVII 


ASSIGNMENT OF COMPENSATION FOR LOSS OF 
DEVELOPMENT VALUE 

Ciaims for payments under the Town and Country Planning 
Act, 1947, for loss of development values were required to be 
made not later than 30th June, 1949. On the other hand the 
Treasury scheme for payments is not likely to be prepared for 
some time and so there may be a tendency at present to 
overlook a claim when land is sold. The general rule is that 
the right to a payment in respect of any interest in land 
vested in the person who was the owner of that interest on the 
Ist July, 1948. The right may, however, be assigned, notice 
of the assignment being given to the Central Land Board. 
In many cases a vendor is not greatly concerned about a claim 
which may not be successful but the purchaser may wish to 
have it assigned to him for what it is worth. Consequently 
if a claim may have been made the purchaser’s solicitor 
should inquire about it before contract in order that the 
contract may provide for its assignment to the purchaser, 
if agreement to this effect can be reached. 

A difficulty has arisen, however, where part only of the 
land comprised in the claim is being sold. The Central Land 
Board accept notice of the assignment of part of a claim but 


they will not settle questions of apportionment between 
parties to an assignment. The Board have pointed out that 
their duty is limited to a valuation of the interest owned by the 
claimant on the appointed day in the whole of the land in 
respect of which he has made a claim (ante, p. 327). If the 
agreement is that the purchaser is to take a part of any payment 
of compensation, such part being that which arises out of the 
land he purchases, then the parties will have to agree on, and 
provide for, the manner of apportionment of the payment 
to be received in due course. In a case in which the develop- 
ment value of every part of the land is the same there will be 
no difficulty. The assignment can then be expressed to be of a 
specified proportion of the sum payable, such proportion having 
been determined according to the area of land being sold. 
Even if the development value varies from one part of the 
land to another it seems highly desirable to agree on a propor- 
tion of the payment which shall pass to the purchaser and to 
specify this proportion in the assignment. It would seem 
possible to provide that the proportion should be ascertained 
later, for instance by an arbitrator, when the exact amount 
of the payment is known, but there seems little advantage 
and many dangers in doing this. LG 


HERE AND THERE 


Sir LESLIE SCOTT 

It was not gencrally realised what a strong legal tradition 
there was in the family of the late Sir Leslie Scott and his 
connections. His father and his maternal grandfather 
were both members of the Bar, his paternal grandfather 
was a solicitor and a collateral link joined him to another 
remarkable legal line. Let’s try to trace the story starting 
with the solicitor grandfather, Edward Scott, of Wigan. 
Edward Scott had a son, John—he also had a daughter, 
Annie, but she comes into the story later. Now John was 
called to the Bar in 1865. Seven years later ill health 
compelled him to migrate to Egypt where he practised in 
the consular court at Alexandria. In 1882 he became a 
High Court judge in Bombay, but in 1890 he returned to 
Egypt as judicial adviser to the Khedive to carry through a 
radical reform of the judicial system. In 1898 he came back 
to England and took up the appointment of Deputy Judge- 
Advocate to Her Majesty’s Forces. He died in 1904- 

Sir John Scott, K.C.M.G. His son, Leslie, born in 1869, 
was then already a rising man at the Bar ten years in practice. 


THE REMARKABLE HILLS 


So much for Sir Leslie’s paternal ancestry. Now what about 
the rest ? His mother had been a Miss Leonora Hill, daughter 
of Frederic Hill, a barrister of Lincoln’s Inn, who did not 
practise and became one of the first inspectors of prisons 
and afterwards Assistant Secretary of the Post Office. She 
was thus one link (later on you will see that there was another) 
with the quite extraordinary family of the Hills, and here 
we reach a remarkable band of brothers, contemporaries of 
grandfather Scott of Wigan. (Oh dear! What we really 
need here is a genealogical table, but we will have to try to 
get on without it.) Frederic was the youngest of the brothers, 
the most remarkable of whom was Rowland, who in the course 
of a versatile life invented the penny post which we all 
celebrate with nostalgic thankfulness to-day every time we 
stick a 2$d. stamp on a letter, but the brothers we are 
actually concerned with are Mathew, who was also a member 
of the Bar, and Arthur, who earned some celebrity asa school- 
master. Mathew was called to the Bar by Lincoln’s Inn in 
1819, joined the Midland Circuit and took silk in 1834. He 
became Recorder of Birmingham in 1839 and from 1851 to 
1869 was a very efficient Commissioner of Bankrupts. 
On the Radical side in politics, he sat in Parliament for a 


while as member for Hull, and then and afterwards worked 
hard and effectively for the reform of the criminal law. 
To penal theory his contributions were original. His starting 
point was that the object of criminal law was the repression 
of crime. With retribution for sin man had nothing to do. 
The deterrent effect of punishment was uncertain. Nothing 
remained but the alternatives of incapacitation (death or 
imprisonment) or actual reformation. “‘ Begin to reform 
the criminal the moment you get hold of him and keep hold 
of him until you have reformed him.”’ He did not shrink 
from the conclusion that for the incorrigible criminal this 
meant literally life imprisonment. His influence bore 
fruit in the Penal Servitude Act, 1853, and in the impetus 
for the establishment of reformatories and industrial schools. 


FAMILY TREE 


Now start climbing down the genealogical tree. Arthur, 
the schoolmaster, had a son, George, also a schoolmaster, 
who married Annie Scott—you remember Annie, the sister 
of Sir John Scott and the aunt of Sir Leslie. But Arthur 
also had another son, John, who became a solicitor in 1863 
and joined a Liverpool firm which by the time he was senior 
partner had attained considerable eminence, taking, under 
him, the name and style of Hill, Dickinson & Co. Incidentally 
it was to this firm that young Leslie in great measure owed 
the rapid start he made on the Northern Circuit. John Hill 
attained a really remarkable distinction in his profession, 
especially as an authority on maritime law. He was President 
of The Law Society in 1903-4 and was knighted when 
King Edward VII opened the new wing of the Society’s 
building in Chancery Lane. He was, moreover, no mere 
lawyer. He was a man of wide literary tastes and a keen 
politician, but into the bargain he was a man of action, 
a fine horseman and an enthusiast for the exploration of 
Palestine, where he built a house on Mount Scopus. He had 
been born in 1839, the year in which the astonishing 
Lady Hester Stanhope died in her fastness on Mount Lebanon, 
and in a way this robust English lawyer carried on something 
of her spirit of adventure in the Arab world. Indeed, in 
1890 he and his wife were taken prisoners by Bedouins. 
Incidentally, Lady Hill was something of an artist and 
several of her paintings are in the possession of The Law 
Society. Down the family tree again to the children of 
George Hill and Annie Scott. One of their sons was 
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Sir Maurice Hill, a judge of the Probate, Divorce and 
Admiralty Division from 1917 to 1930. (At the Bar he was 
a few years senior to his cousin Leslie, who became his pupil.) 
Another of their sons, Norman, became a solicitor, in due 
course succeeded as head of the firm of Hill, Dickinson & Co., 
and in 1919 was dignified with a baronetcy. Before the war 
of 1914 he played a leading part in preparing a scheme of 
government insurance for shipping against war risks. In 
this remarkable family both branches of the profession are 
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impartially represented. Mr. Philip Maurice Hill, a son of 
Hill, J., was admitted a solicitor in 1922 and in 1941 became 
General Manager of the Chamber of Shipping of the United 
Kingdom. With a legal line of such profuse and complex 
growth one can never be sure of having rendered a complete 
account. For accidental omissions (if any) I humbly 
apologise, and plead only that after a review of so much 
distinguished service to the law by a single family the brain 
tends to reel. RIcHARD Ror, 


NOTES OF CASES 


COURT OF APPEAL 


SECOND PETITION 
ON FILE 
Demetriou v. Demetriou 
Asquith and Jenkins, L.JJ. 5th May, 1950 

Appeal from Willmer, J., in chambers. 

The appellant wife and the respondent were married in 
1943 and separated on 26th July, 1946. On 26th May, 1949, 
the wife presented a petition for divorce on the ground of 
alleged cruelty. In his answer, dated 22nd November, 1949, 
the husband denied cruelty and cross-petitioned for a divorce, 
alleging desertion, the statutory period of three years from 
the separation in July, 1946, having then elapsed. The 
wife denied desertion, alleging desertion by her husband, 
which he denied. The wife applied to the registrar for leave 
to file a second petition based on her allegation of desertion. 
The registrar, and on appeal Willmer, J., refused that 
application. The wife now appealed. It was pointed out 
on her behalf that, if the wife were not allowed to present a 
second petition, the enactment whereby divorce could only be 
obtained for desertion if the parties had separated for three 
years before the presentation of the petition would mean that, 
in the present proceedings, the husband could get a decree 
if he established that the wife had deserted him, but that 
she could not get one if she proved that he had deserted her. 

AsguITH, L.J., said that the wife must have been refused 
leave to file the petition for divorce on the ground of her 
husband’s alleged desertion because she already had one 
petition on the file. No statutory rule provided in terms 
that two petitions could not be filed by the same party, 
but Lord Merriman, P., had, in 1938, according to one report, 
made a statement to that effect. That statement might well 
be obiter and the reported cases were rare. There was a 
network of lacunae; but such cases as there were supported 
Lord Merriman, P.’s view (see Onslow v. Onslow (1889), 
60 L.T. 680). He (his lordship) was satisfied that 
Lord Merriman, P.’s statement was supported by a long- 
established practice, and that a second petition when another 
was already on the file was without precedent. There need 
be no great hardship in the present case: if the wife could 
show at the trial that the separation was desertion by the 
husband, she could defeat his claim and then file a second 
petition. 

JENKINS, L.J., agreed. Appeal dismissed. 

APPEARANCES: S. Lincoln (William P. Webb); T. Dewar 
(J. A. H. Powell). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


RUSSIAN WIVES: HUSBAND’S PETITION 
Kenward v. Kenward 
Evershed, M.R., Bucknill and Denning, L.JJ. 
8th June, 1950 

Appeal from Hodson, J. (ante, p. 50; 65 T.L.R. 707). 
The appellant, a British subject, during the second world 
war married a Russian woman in a register office in Russia 
before Russian officials. He contended that his marriage 
was void; that the ceremony did not in English law con- 
stitute a valid marriage ; or, alternatively, that the marriage 


DIVORCE : WHILE FIRST 


was void for want of consent ; and, in the further alternative, 
that it had been frustrated. Hodson, J., refused to declare 
the marriage void. He rejected the husband’s plea that the 
marriage was void for want of consent on the ground of 
his mistaken belief that his wife would be allowed to leave 
the Soviet Union, and that the marriage entered into in Russia 
imposed a duty on the spouses to live together whereas, 
by s. 9 of the Russian Code, no such duty was imposed. 
He held that it was no ground for avoiding the marriage 
for mistake either that the rights and duties imposed on 
married persons domiciled in Russia were different from those 
imposed in other countries, or that the Soviet Government 
had failed to act in accordance with international usage 
in the matter. The husband appealed. 

EVERSHED, M.R., said that the case raised questions not 
only of vital importance to the petitioner himself but to 
others. The husband was one of a number of British subjects 
who during a short sojourn in Russia had gone through a 
transaction in the nature of a marriage ceremony with Russian 
women. The authorities in Russia refused to allow the 
women to leave Russia and refused to allow the british 
subjects to return to Russia. If that marriage were to be 
held valid the husband would be in the unhappy position of 
never being able to enjoy consortium with his wife or to marry 
anyone else. He (his lordship) was prepared to hold that, 
in all the circumstances, there was here no marriage at all, 
and that the declaration asked for should be granted. It 
was plain that the formalities required by Russian law were 
not complied with: the registrar called for no declaration 
as to mental and physical condition of the parties, did not 
read any of the relevant parts of the Russian Code, and made 
no entry of the marriage ceremony anywhere. Those matters 
had to be considered in connection with others, one of which 
was that shortly afterwards the Soviet Government amended 
the law so that marriages between Russians and foreigners 
were absolutely prohibited. Another matter was that the 
Soviet Government had made it plain that in no circum- 
stances would they permit the parties to “ this so-called 
marriage ” ever to rejoin each other. As to the’other points 
raised in the appeal, he could not hold that there was not 
sufficient consent to make the marriage valid if it had been 
valid in other respects; nor could he say that it had been 
clearly proved that the Russian law did not give a right to 
consortium. It was not necessary to express a final opinion 
whether the doctrine of frustration could be applied to a 
marriage contract. Section 2 of the Russian Marriage Law of 
1926 provided that registration of the marriage was 
‘indisputable ” evidence of the existence of the marriage ; 
but that rule of evidence could not preclude the court from 
inquiring in a proper case. Because there was no compliance 
with the! necessary formalities there was no marriage. The 
marriage was not one which the English courts would 
recognise because it never conformed, so far as formalities 
were concerned, with the law as laid down by the Soviet 
Government. He would allow the appeal. 

BucKNILL and DENNING, L.JJ., agreed. Appeal allowed. 

APPEARANCES : [delson, K.C., and J. E. S. Simon (Boyce, 
Evans & Sheppard). The wife did not appear and was not 
represented. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
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TRADE UNION: POLITICAL FUND : 
OF RULES 

Birch v. National Union of Railwaymen 
Danckwerts, J. 25th May, 1950 


INVALIDITY 


Action. 

The plaintiff, a railway guard, had been a member since 1936 
of the defendant union. In 1946 he was elected chairman of his 
branch and re-elected in 1947. In 1948 he had a dispute with 
another member as to signing a political nomination and the 
latter questioned the plaintiff's eligibility for being chairman, 
on the ground that he was a non-subscriber to the political 
fund. Under s. 3 (1) (6) of the Trade Union Act, 1913, a 
member may be exempted from subscription to the fund, but 
is not on that account to be excluded from any of the benefits 
of the union, or be subject to any disability except in relation 
to the control or management of the political fund. The 
rules of the union, by r. 21, cl. 8, provided that a non- 
subscribing member should be ineligible to occupy any office 
or position of control or management of the fund. The 
general secretary of the union ruled that the plaintiff was 
ineligible for chairman, and the Chief Registrar of Friendly 
Societies, whose duty it was to approve the rules, and who had 
approved them, said that in his opinion the office of chairman 
involved control or management of the political fund. The 
plaintiff then brought this action against the union, its 
general trustees and the branch trustees, claiming relief on the 
basis that r. 21, cl. 8, did not comply with the Trade Union 
Act, 1913. (Cur. adv. vult.) 

DANCKWERTS, J., stated the facts and reviewed the material 
sections of the Act. The plaintiff contended that the rule 
offended against the provisions of s. 3 (1) (4) of the Trade 
Union Act, 1913, and if that were so it would appear that 
the funds of the union had not been lawfully applied to 
political purposes since 1934. He (his lordship) was not 
bound to proceed on the footing that the plaintiff was 
disqualified from being chairman because that office involved 
control of the political fund of the branch. The issue in the 
action was not whether the plaintiff was unlawfully deprived 
of the office of branch chairman, but whether the political 
fund of the union was lawful. The Registrar of Friendly 
Societies was solely concerned with the question whether 
there had been a breach of the rules, and had no intention of 
dealing with the question whether the rules complied with 
the Act. But he did express the opinion that the rule making 
the plaintiff, as a non-contributing member, ineligible for 
branch chairman placed him under a disability, and it 
appeared obvious that this was so. The defendants contended 
that the rules, having received the approval of the registrar, 
were not open to criticism, the approval being conclusive. 
There were a number of cases where a similar point was raised 
as to the effect of the certificate of a barrister approving the 
rules of a building society, and in Laing v. Reed (1869), 
L.R. 5 Ch. 4, it was held that such a certificate was not 
conclusive as to the validity of a rule authorising the 
borrowing of money. The cases showed that such approval 
or certificate prevented inquiry into the regularity of steps 
taken to pass the rules, but did not prevent judicial inquiry 
into their validity, but those cases were decided on different 
statutory provisions and were not of much assistance in the 
present case. The rule, when first read, appeared to follow 
the requirements of the Act, and it was not until it was 
discovered that an exempted member was disqualified from 
being chairman, because that office involved control or 
management of the political fund, that doubts began to arise. 
So long as the constitution of the union failed to separate the 
control and management of the political fund from the other 
functions of the union, there was no limit to the area of the 
exception. It was entirely reasonable to exclude a non- 
subscribing member from control of the political fund ; it 
was quite another matter that he should be excluded from 
any Office in his union or branch. He therefore came to the 


conclusion that cl. 8 of r. 21 offended against the provisions 
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of the Act, and while it remained the application of funds of 
the union in furtherance of political objects was prohibited 
by the section. The plaintiff was entitled to the declaration 
and injunction which he claimed, but the injunction would 
only restrain the application of the fund, not the collection 
of the political levy as done in the past. The injunction 
would, however, be suspended until certain difficulties could 
be got over, with liberty to apply. 

APPEARANCES : H.V. Lloyd- Jones, K.C., Harcourt Barrington 
and H. Vester (Greenwood, Milne & Lyall); Sir Walter 
Monckton, K.C., and J. V. Nesbitt (Pattinson & Brewer). 

[Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.] 
KING’S BENCH DIVISION 
COMPANY: WINDING UP: EXECUTION: 
BY SHERIFF 
Bluston & Bramley, Ltd. v. Leigh 
Morris, J. 4th May, 1950 


SALE 


Action. 

The plaintiffs were execution creditors. Before they had 
been paid the amount of their judgment debt by the sheriff 
out of the goods of the debtor company which he had seized 
and sold, he received a notice dated 19th August, 1948, 
of a meeting of the creditors of the debtor company for a 
certain date, the notice being stated to be “in reference 
to s. 326 (2) of the Companies Act, 1948.’’ The meeting was 
held and a resolution was passed for the voluntary winding 
up of the debtor company. Thereafter an order was made 
for their compulsory winding up. The sheriff paid to the 
liquidator of the company the amount of the debt due to the 
execution creditors which was in his hands as part of the 
proceeds of the sale of the goods seized in execution. The 
creditors now sued the sheriff for the amount of the debt. 
By s. 325 (1) of the Companies Act, 1948, ‘‘ Where a creditor 
has issued execution against the goods .. . of a company 

. and the company is subsequently wound up, he shall 
not be entitled to retain the benefit of the execution .. . 
against the liquidator in the winding up of the company 
unless he has completed the execution . . . before the 
commencement of the winding up....” By s. 326 (2), 
if within fourteen days of sale the sheriff receives notice of a 
petition for the winding up of the company having been 
presented or of a meeting having been called at which there 
is to be proposed a resolution for the voluntary winding up 
of the company and an order is made or a resolution is passed, 
as the case may be, for the winding up of the company, the 
sheriff shall pay the balance to the liquidator, who shall 
be entitled to retain it as against the execution creditor. 

Morris, J!, said that the effect of s. 325 of the Act of 1948 
was to negative the title of the judgment creditors to the 
money in question. If on the date of the winding-up order 
they had a vested right to claim from the sheriff the benefit 
of the execution, that right then ceased by operation of s. 325. 
It followed that the sheriff was entitled to pay the money to 
the liquidator. With regard to other questions raised on 
behalf of the sheriff, in his (his lordship’s) view in the circum- 
stances the notice of 19th August was a sufficient notice of a 
meeting to pass a resolution for voluntary winding up within 
the meaning of s. 326 (2). Next, the fact that the notice of 
19th August was followed by the compulsory winding up 
of the company did not entitle the sheriff to pay the liquidator 
under that subsection, for the words “ as the case may be ” 
in s. 326 (2) must be given some meaning. The subsection 
only operated to require the sheriff to pay the liquidator 
where: (1) a notice of a petition for winding up was followed 
by an order for winding up; or (2) a notice of a meeting to 
pass a resolution for voluntary winding up was followed by a 
resolution for winding up. The action failed, however, for 
the reason first given. Judgment for the defendant. 

APPEARANCES : Aronson, K.C., and Panto (Ronald Fletcher 
and Co.); Boileau (Field, Roscoe & Co., for Freer, Bouskell 
and Co., Leicester) ; Pennycuick, K.C., and Sparrow (Lucien 
Fior) (liquidator and debtor company). 

(Reported by R. C. Cacsurn, Esq., Barrister-at-Law ] 
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INCOME TAX: SALARY “ WITHOUT 
DEDUCTIONS ” 


Jaworski v. Institution of Polish Engineers in Great 
Britain, Ltd. 


Finnemore, J. 10th May, 1950 


Action. 

The plaintiff, a Polish subject, in 1943 entered the employ- 
ment of the defendant association. At that time Polish 
subjects in this country were not liable to U.K. income tax. 
The plaintiff's agreement with the defendants contained a 
term that his remuneration should be paid to him “ without 
any deductions and taxes, which will be borne by the 
association.”” In May, 1946, he became subject to U.K. 
income tax and, in accordance with the existing income tax 
rules, the defendants deducted from his monthly salary the 
amount of tax due to the Inland Revenue. He brought this 
action to recover the amount so deducted on the ground 
that he was entitled to receive his salary free of tax. 
By r. 23 of the All Schedules Rules, Income Tax 
Act, 1918: “... (2) Every agreement for payment of interest, 
rent or other annual payment in full without allowing any 
such deduction (as authorised by the Act] shall be void.” 

FINNEMORE, J., said that the question was whether r. 23 
applied to such a thing as a salary. In his opinion it did. 
That view was supported by In re Janes’ Settlement {1918} 
2 Ch. 54, where it was held that a fixed weekly payment 
made payable on a fixed day every week for a period possibly 
exceeding a year was ‘“‘an annual sum ” for income-tax 
purposes, so that the person liable to make the payment 
was entitled to deduct the income tax. Further, in Simon’s 
Income Tax, vol. 2, p. 352, para. 486, it was stated that 
“the expression agreement has been widely interpreted by 
the courts to include,” among others, “ agreements relating 
to the payment of salaries.” It was argued for the plaintiff 
that the words in the agreement, “ which will be borne by the 
association,’ took the agreement out of the mischief of the 
rule, because all that the State was concerned with was 
the payment of the income tax, and that so long as it was 
agreed that the association should pay it that was sufficient. 
He did not think that that was right in principle because 
it would defeat one of the very obvious purposes of r. 23, 
namely, that the person assessed should not shift the liability 
on to someone else. In his view, the agreement was void 
and could not be enforced by the plaintiff. His claim for the 
repayment of the income tax properly deducted by the 
defendants therefore failed. Judgment for the defendants. 

APPEARANCES: H. B. Grant (H. H. Wells & Sons) ; 
N. Stogdon (Gaunt, Foster & Hill). 


{Reported by R. C. CaLburn, Esq., Barrister-at-Law. | 


DIVISIONAL COURT 


FILMS STORED IN CAVES: FIRE PRECAUTIONS 
NECESSARY 


Gardiner v. Sevenoaks R.D.C. 


Lord Goddard, C.J., Humphreys and Morris, J J. 
10th May, 1950 

Case stated by Sevenoaks justices. 

The appellant, a film distributor, was the occupier of 
caves in which films were stored. He preferred a complaint 
under s. 1 (3) of the Celluloid and Cinematograph Films 
Act, 1922, by way of appeal from a direction by the respondent 
rural district council that fire safety precautions should be 
carried out in the caves as being ‘‘ premises used for a purpose 
to which the Act of 1922 applied.’’ The caves were the result 
of quarrying for sandstone through the side of a hill. They 
wre situated about 200 feet from the main road and were 
approached by a private road. The only entrance was by a 
wooden door. It was contended by the occupier that the 
Caves were not “ premises”’ within the meaning of the 
Celluloid and Cinematograph Films Act, 1922, in regard to 
which the council were entitled to notify the occupier of their 
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requirements in relation to safety precautions. The justices 
held that the word “ premises” must be construed in its 
ordinary sense, which in their view included land or property 
of any tenure. They therefore held that the caves were 
‘“ premises” within the meaning of the Act. The occupier 
appealed. 

LorD GODDARD, C.J., said that it was contended on behalf 
of the occupier that ‘* premises ’’ must be construed as meaning 
a house or building or something ejusdem generis with a 


building, and could not apply to a cave.“ Premises "’ was a 
word capable of many meanings. The Act of 1922 was 


concerned with safety. Its provisions and the regulations 
made under it were designed to secure the safety of persons 
living in the immediate neighbourhood of the place where the 
films were stored and also the safety of those working in the 
store who had to go into it from time to time. The intention 
of the framers of the Act was to use the widest word possible, 
and they accordingly used the word “ premises.” He did 


not say that every cave would come under the term 
‘“ premises "for instance, an open cave might not. The 
cave in question, however, had a door. The effect of the 


excavations which had been made was to turn it into a closed 
warehouse. In the circumstances this cave was premises 
within the meaning of the Act, and the appeal failed. 
HumpureEyYs and Morkis, JJ., agreed. Appeal dismissed. 
APPEARANCES : Manningham-Buller, K.C., and L. R. Miller 
(WW. G. Street & Co.); P. Wrightson (W. H. House & Son. 
Sevenoaks). 


{Reported by K. C. CatBurn, Esq., Barrister-at-Law.]} 


DIVISIONAL COURT 


UNINSURED DRIVING: COURT’S POWER 
LIMIT DISQUALIFICATION 
Burrows v. Hall 
Lord Goddard, C.J., Humphreys and Morris, JJ. 
19th May, 1950 

Case stated by the recorder of Rotherham. 

An information was preferred before a court of summary 
jurisdiction, sitting at Rotherham, against the defendant 
for using a motor car not insured against third-party risks 
as required by the Road Traffic Act, 1930, contrary to s. 35 
of that Act. The justices convicted the defendant, fined 
him £5, and disqualified him for twelve months from holding 
a driving licence. The recorder of Rotherham dismissed the 
defendant’s appeal except that he modified the disqualifica- 
tion by limiting it to the driving of private motor cars, so 
that the defendant remained free te drive a motor lorry. 
The prosecutor, the chief constable of Rotherham, appealed. 

Section 35 (2), after requiring the court, in the absence 
of special reasons, to impose the penalty of disqualification, 
provides: ‘‘a person disqualified by virtue of a conviction 
under this section ... shall for the purposes of Part | of this 
Act be deemed to be disqualified by virtue of a conviction 
under... that Part.’ Part I is concerned with the classi- 
fication of motor vehicles; with the licensing of drivers ; 
and with offences connected with driving. Section 35 is 
in Pt. Il. Bys.6 (1): ‘ Any court before which a person is 
convicted of any criminal offence in connection with the 
driving of a motor vehicle ... (a) may .. . and shall where 
so required by this Part of this Act, order him to be disqualified. 
... Provided that, if the court thinks fit, any disqualification 
imposed under this section may be limited to the driving of 
a motor vehicle of the same class or description as the vehicle 
in relation to which the offence was committed.” (Cur. 
adv, vult.) 

Lorp Gopparp, C.J., reading the judgment of the court, 
said that the whole case turned on whether the recorder 
had power to limit the disqualification to the driving of a 
motor vehicle ofthe same class or description as that of the 
vehicle in which the offence was committed. The defendant 
was a lorry driver by occupation, but also owned a small 
private car, in respect of which the charge had been made. 
The recorder held that he had power under s. 6 of the Act 
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of 1930 to limit the disqualification as he had done. The 
prosecutor contended that there was no room for the applica- 
tion of that section where the disqualification had to be 
imposed under s. 35. Part I appeared to the court to be 
concerned generally with disqualification and indorsement 
of licences, and also with certain offences, such as reckless 
and careless driving, for which disqualification must in some 
cases, and in others might, be imposed. Section 6 left no 
doubt that, if a person were convicted of, say, the dangerous 
driving of a private motor vehicle, the disqualification could 
be limited to that class of vehicle, and that the court need 
not disqualify him from driving a commercial vehicle. The 
provision in s. 35 (2) that ‘‘a person disqualified by virtue 
of a conviction under this section . . . shall . . . be deemed 
to be disqualified by virtue of a conviction under ” Pt. I 
seemed to the court to make the provisions of Pt. I concerned 
with disqualification generally applicable to disqualification 
imposed under s. 35. The particular offence in question was 
in Pt. II of the Act, the Part concerned with compulsory 
insurance ; but the court thought it quite clear that the 
Legislature intended that a disqualification for an offence 
against that Part of the Act should be treated in all respects 
in the same way as disqualification for offences against Pt. I. 
The recorder was accordingly entitled to limit the disqualifica- 
tion as he had done, and it could not be doubted that the 
case was a very proper one in which to exercise that power 
which he had. Appeal dismissed. 

APPEARANCES: A. B. Boyle (Hosking & Berkeley, tor 
J. P. Crehan, Rotherham). The defendant did not appear, 
and was not represented. 

{Reported by R. C. CaLsurn, Esq., Barrister-at-Law.} 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


WILL: WANT OF KNOWLEDGE AND APPROVAL * 
RELEVANT ALLEGATIONS 
In re R, deceased 
Willmer, J. 12th May, 1950 
Probate summons, adjourned into court. 


The plaintiffs, the executors named in a will who sought 
to have it established, were put by the defendants to proof 
that it had been duly executed in accordance with the Wills 
Act, 1837, on the grounds, among others, that, when it was 
executed, the deceased did not know and approve of its 
contents. There was no allegation of undue influence, and 
neither the sole beneficiary under the will nor his parents had 
any part in its preparation or execution. In connection with 
the allegation of absence of knowledge and approval, those 
challenging the will alleged a homosexual relationship, and 
suggested acts of intimacy between testator and beneficiary. 
It was sought by this summons to have those allegations 
struck out of the defendants’ case. (Cur adv. vult.) 


WILLMER, J., said that it had been contended for the 
plaintiffs that, however relevant the allegations might be on 
the question of testamentary capacity or on an issue of undue 
influence, they could not in any circumstances be relevant, 
and therefore could not be admissible in evidence, in relation 
to the question whether the deceased knew and approved of 
the contents of the will. They had also placed reliance on 
r. 404 of the Contentious Probate Rules, 1862. It had been 
contended for the defendants, on the other hand, that the 
matters objected to were such as (if established) would be likely 
to raise in the mind of the court a suspicion whether the 
alleged will was that of a free and competent testator ; that 
they were facts which it would be a professional duty to 
bring to the attention of the court; and that they should 


Mr. I. Evans, clerk to Melksham Urban District Council, has 
been appointed deputy clerk to Trowbridge Urban District 
Council. 
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therefore be pleaded. It was further contended that r. 40A 
was no longer in force, but must be regarded as superseded 
by R.S.C., Ord. 19, r. 25a. The conclusion which he drew 
from authorities such as Barry v. Butlin (1838), 2 Moo, P.C. 
480; Tyrrell v. Painton 1894) P. 151; and Davis v. Mayhew 
1927. P. 264, was that, in the determination of a question of 
knowledge and approval of the contents of a will, the circum- 
stances which were held to excite the suspicions of the court 
must be circumstances attending, or at least relevant to, the 
preparation and execution of the will itself. There was 
nothing to show that the beneficiary, or any of his family, 
had had any part whatsoever in the preparation of the will, 
which had in fact been prepared by solicitors. To the 
question whether the matters alleged were such as would 
have to be brought to the attention of the court, the answer 
must be: only if they were relevant in some way to the 
preparation and execution of the will—that was to say, 
only if they went to show that the will was prepared in 
circumstances capable of raising a well founded suspicion 
that it did not express the mind of the testator. That was 
not the case here. Moreover, if it were intended to allege 
undue influence, the allegation should be pleaded plainly. 
In any event, the allegations objected to were, in his opinion, 
directly contrary to the last sentence of r. 404 of the rules 
of 1862, which was treated as being in force as recently as 
1922 in McLeod v. Shrewsbury (Earl) 1922) P. 112. The 
allegations must be struck out. Application granted. 

J. E. S. Simon and C, T. Reeve (Ellis, 
Clifford Mortimer and John Mortimer 


APPEARANCES : 
Bickersteth & Co.) ; 
(Hasties). 

{Reported by RC Carsurn, Esq., Barrister-at-Law.) 

HUSBAND AND WIFE: DECLARATION THAT 

MARRIAGE DISSOLVED 
Schuck v. Schuck 
loth May, 1950 


Petition for a declaration that a marriage was dissolved. 


Ormerod, J. 


rhe marriage between the petitioner and her husband, 
both Czechoslovakians domiciled in Czechoslovakia, was 
dissolved there in 1947. In 1948 the parties returned, 
separately, to live in England, and began to live together. 
The man boasted that he was still married to the woman. 
She did not contradict him in public but rejected his view 
in private. She now petitioned the court for a declaration 
that the marriage had been validly dissolved. 

OKMEROD, J., said that he was satisfied on the evidence 
that the map was domiciled in Czechoslovakia at the date 
of the Czech proceedings, and that the divorce was in the 
circumstances valid. He was not satisfied that this was a 
case in which an order should be made for an injunction to 
restrain the man from boasting that he was married to the 
petitioner in view of her acquiescence in the matter. But for 
that, it was clearly a case for such an order. On the authorities 
such as Goldstone v. Smith (1922), 38 T.L.R. 403; de Gasquet 
James v. Mecklenburg-Schwerin (Duke) \1914) P. 53; and 
de Massa v. de Massa (1931), The Times, 31st March, the court, 
in his opinion, had power to make a declaration, and there 
Was no reason why, in a proper case, it should not be made. 
The decree of dissolution in Czechoslovakia being valid, the 
petitioner was accordingly entitled to a declaration as prayed 


that the marriage had been validly dissolved. Petition 
granted. 

APPEARANCES: John Foster, K.C., and J. L. Creese 
(Hardman, Phillips & Mann). The respondent did not 


appear and was not represented. 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


Mr. O. A. RApLEy, town clerk of Leeds, has been appointed 
Chairman of the Law Committee of the Association of Municipal 
Corporations. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THe Souicitors’ JOURNAL] 


Enquiries and Searches before Contract 

Sir,—‘‘ J.G.S.’’ raised our hopes in May by indicating a 
solution to the problem of protracted searches and preliminary 
enquiries before contract only to dash them again in June by 
suggesting simply that there should be fewer of them. 

Most of us are aware that the system of “ pre-contract ”’ 
investigation as it exists to-day is wasteful and, possibly, 
unfair to a vendor, albeit that the vendor has only himself 
(or his solicitor) to blame. Nor is the reason far to seek. 
Re Forsey and Hollebone, standard forms of conditions of 
sale, special conditions and, above all, the forms used in 
replying to preliminary enquiries, all add up to a disclaimer 
by the vendor of any responsibility whatsoever—indeed, he 
scarcely represents the mere existence of the property he is 
selling ! 

Nevertheless the result, unfortunate though it may be 
to a purchaser who may incur needless expense when a sale 
fails to materialise, is worse for the vendor who, in effect, 
gives a form of option from the moment a sale is agreed 
“subject to contract,’ while the purchaser is free to change 
his mind. This is because, from the moment of a favourable 
offer being accepted, the vendor, in most cases, is, or may be, 
liable for an estate agent’s commission. Without straying 
into the realms of the law as to when an agent has or has not 
earned his fee, most of us, I think, advise our vendor clients 
that, if having accepted an offer ‘‘ subject to contract ’’ they 
wish to change their minds, they run a risk at the very least 
of having to pay a commission to the agent concerned. 

The effect, in the very simplest case, may be that I receive 
and accept an offer for my property, subject to contract. 
From then till exchange of contracts can, and often does, 
take best part of a month—indeed sometimes longer. During 
that period I am virtually bound ; I refuse all other enquiries, 
notifying all agents into whose hands I have put the property 
that I am no longer free to deal, and all other prospective 
purchasers look (and buy) elsewhere. Not so my purchaser. 
He is free to make offers for any other properties which may 
interest him. He can get to the stage where he is about 
actually to sign his contract and can still change his mind, 
with no financial loss other than his solicitor’s costs which, 
compared with the agent’s commission, are infinitesimal. 

But the blame is mine; in reply to all the purchaser’s 
reasonable enquiries, which, knowing what I do or should 
about my property, I could easily have anticipated, I reply 
‘Please search,”’ or ‘‘ The vendor is not aware of any, but the 
sale is subject to any there may be,’’ or “ Please inspect.” 
Indeed, if the present system is to continue it is high time 
someone brought out a print of ‘‘ standard replies to standard 
preliminary enquiries.” 

The remedy surely lies with the vendor. He knows he is 
going to sell his property. He knows nearly all there is to 
know about it. Why should not he instruct his solicitors, 
at the same time as he puts his property on the market, to 
obtain official certificates of search which, although not up 
to the minute at the time of the sale, would surely be sufficient 
for the purpose—at very little cost they could be renewed at 
intervals ? Simultaneously he could give his solicitor 
replies (and proper replies, not disclaimers) to all the usual 
and obvious enquiries. With the draft contract the vendor’s 
solicitor could then send to the purchaser’s solicitor certificates 
of search (and supplemental enquiries in The Law Society’s 
form) and preliminary enquiries in what has come to be 
accepted as the standard form with replies to be annexed 
to and to form the basis of the contract. Incidentally, the 
customary preliminary enquiries should be modified; for 
instance has anyone ever received a completely negative 
reply to the enquiry which asks whether the identity of the 
property is clear from the title deeds? The standard forms 
of conditions of sale could be modified (though not necessarily 
to any great extent) to ensure that notice by registration 


should not operate against a purchaser in any case where a 
vendor, having knowledge of any matter required to be 
registered or capable of being registered, fails to disclose it 
or where his replies to preliminary enquiries are inaccurate 
or misleading. Surely it is not asking too much that a 
person wishing to sell his property should know or find out 
at least as much about it as a purchaser needs to know. 

Assuming the foregoing procedure, a purchaser could be 
asked to sign and exchange his contract within seven days of 
receiving it—indeed, there is no reason why the period 
should not be less. 

Finally—and this is illustrative of the whole difficulty 
I respectfully disagree with ‘“ J.G.S.” that an intending 
purchaser-occupier need not ask any questions on the implica- 
tion of the Rent Acts. He may not always live in the house 
himself—he will certainly want to sell it one day. As most 
contracts are at present framed, if he does not ask these 
questions before exchange he cannot do so at all afterwards. 

When vast sums change hands at auction sales without 
any preliminary investigation at all, it must seem to the 
layman that solicitors are dilatory and that the remedy is 
in the hands of solicitors, who should find some way of ending 
the present battle of wits which now consists of asking the 
most far-fetched questions on the one hand and devising the 
most non-committal answers on the other. 


EDWARD R. FOoTRING. 
London, W.1. 


Sir,—We have read with interest the articles by “‘ J. G. S.”’ 
on enquiries and searches before contract. Whilst we agree 
with him that solicitors should consider on the merits of 
each transaction whether preliminary enquiries are necessary 
and, if so, what enquiries should be made, we suggest that 
it would be a very unusual case indeed where preliminary 
enquiries could be dispensed with entirely. 

“ J.G.S.” states that if a house is sold with vacant 
possession, which the purchaser wants for his own occupation, 
then there is no need to ask about a possible statutory tenancy 
or the standard rent. [But what if he wants to let the house 
in the future? In this case it would be of great importance 
for him to know the standard rent and also it would have 
an important bearing should he wish to sell to another 
purchaser who contemplated letting the premises. It may 
well be that this latter is not very likely at the present time, 
but it is hoped that the housing shortage will not last for 
ever, as the Rent Acts threaten to do. 3 

Again, your contributor says that enquiries as to taking 
over roads and separate drainage can be made of the local 
authority if it is necessary to make them at all. We think 
most solicitors would agree that these are matters of consider- 
able importance, and the answers which local authorities give 
to enquiries are always accompanied by a statement that no 
responsibility is given for the accuracy of the answers. 

We see no reason why the vendor should not give to the 
purchaser information that is in his possession and with the 
greatest respect to your contributor we think that dispensing 
with preliminary enquiries would not materially diminish the 
costs in respect of an abortive transaction. The information 
asked for in most cases can be obtained at one interview, 
or in reply to one or two letters. 

Another point to be borne in mind is that sometimes a 
purchaser is prepared to dispense with enquiries, but his 
mortgagee is not. A vendor refusing to answer might involve 
a loss to the purchaser for survey and other fees if the 
mortgagee insisted upon information which the vendor 
would not give. 

HEWLETT & Co. 

London, W.1. 
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REVIEWS 


Archbold’s Pleading, Evidence and Practice in Criminal 
Cases. Thirty-second Edition. By T. R. FitzwaLteR 
ButLer, of the Inner Temple and Midland Circuit, 
3arrister-at-Law, Recorder of Newark, and MARSTON 
GarsIA, of the Middle Temple and South-Eastern Circuit, 
Barrister-at-Law. 1949. London: Sweet & Maxwell, 
Ltd. ; Stevens & Sons, Ltd. 84s. net. 

For many years Archbold has been accepted by all who 
practise in the criminal courts as the most reliable and 
comprehensive standard work dealing with the subject. 
Indeed, no other textbook can compare with it. 

The Criminal Justice Act, 1948, however, so extensively 
altered the criminal law that all previously written textbooks 
immediately became out of date, and the main purpose of 
the authors in bringing out the new edition of Archbold was 
to provide the legal profession with a book of reference in 
which the whole of the law on the subject, as it stands to-day, 
can be found in one volume. 

At the same time the opportunity has been taken to re-write 
the chapter on Conspiracy. The new arrangement of this 
chapter is a distinct improvement on the old, and has further 
been modernised in accordance with recent case law. 

Wherever the Criminal Justice Act, 1948, has altered the 
substantive law and procedure, the relevant portions of the 
Act have been introduced into the text at the most appropriate 
places, whilst those provisions which are merely administra- 
tive, or deal only with the treatment of prisoners and matters 
of that nature, have been relegated to an appendix. The 
chapter on Punishments has been entirely re-written, and 
included with the book is a card, which has been prepared 
by a practising barrister, on which the penalties for criminal 
offences are tabulated. This card, though useful for the 
purpose of ready reference, has been so condensed that it has 
lost something in accuracy, and should therefore be used 
with caution. 

In general, the new edition follows the same style and 
arrangement as the thirty-first edition. 

There is alsoa supplemental service which it is proposed to 
issue three times a year; this includes a special noter-up 
section consisting of the relevant annotations for cutting out 
and inserting in the main volume at the appropriate places, 


and should enable the work to be kept up to date with any 


changes in the law. 

This book is indispensable to the practitioner in criminal 
law ; the new edition is a worthy successor to its predecessors, 
than which no higher compliment can be paid to it. 


A Concise Guide to Solicitors’ Costs. By H.C. Harp- 
CASTLE SANDERS, Solicitor of the Supreme Court. Second 
Edition. 1950. London: Butterworth & Co. (Publishers), 
Ltd. 30s. net. 


The author candidly states in the introduction to the work 
that this is an elementary guide to costs designed for students, 
and as such it fulfils its aim. To the embryo costs clerk the 
book will serve as a useful introduction to a complex subject, 
and there are helpful chapters on the procedure for settling 
bills of costs, both for delivery to the client and for taxation, 
on delivering the bill, and on the taxation of a bill of costs. 
Although the author modestly asserts that the majority of 
costs clerks probably have a more profound knowledge of the 
subject than he has himself, even the experienced costs clerk 
would derive interest from a perusal of its pages, and, indeed, 
might be surprised at the odd pieces of knowledge which are 
brought to light and which have long lain dormant in his 
memory. As a desk book the work will be found useful 
since it contains scales under the General Order of 1883, 
including the 50 per cent. increase, and the Solicitors’ 
Remuneration (Registered Land) Order, 1925, as well as a 
full reprint of Appendix N of the Supreme Court Rules and 
the scales of fees under the County Court Rules, 1936, 
together with extracts from and tables relating to other 


remuneration rules. It is a pity that the author did not 
combine the first and second scales under Pt. II of Sched. I 
to the General Order, 1883, into one table, since such an 
arrangement is the most convenient. The student will 
deplore the absence of precedents of bills of costs, particularly 
in connection with High Court matters, and the work loses 
a good deal of its utility to the experienced costs clerk by the 
absence of any case references. Indeed, this absence, at 
times, leaves the reader in doubt as to the weight which may 
be given to some of the statements made. To take only 
two examples, there is on p. 10 a statement in inverted 


commas which is described as the guiding rule in the taxation 7 


of costs. A student reading this passage is left in doubt as 
to whether the rule results from a judicial pronouncement 
or is something laid down by statute, and it would perhaps 
have been more useful to him if it had been stated that the 
rule quoted is, in fact, R.S.C., Ord. 65, r. 27 (29). Again, 
on p. 87, the statement that the court has held that solicitors’ 
charges for acting for a voluntary liquidator should be on the 
scale applicable to a trustee in bankruptcy is not very helpful 
in the absence of a case reference. This lack of case and 
statute reference defeats to a certain extent the objects of the 
work, since it precludes the student from looking up the cases, 
orders and regulations and so enlarging his knowledge by 
research. A reader of the book may be forgiven for wondering 
why the Solicitors’ Account Rules, the Solicitors’ Trust Account 
Rules, the Accountant’s Certificate 
Society's Explanatory Memorandum, which are printed 
in extenso and occupy some 31 pages, should be included. 


The author does not touch upon the subject of solicitors’ 7 


OUTS 


RE. 


Rules and The Law © 





accounting and the inclusion of this matter in a guide to costs | 


seems to be inappropriate. Nearly one-half of the book is 
comprised of copies of orders and rules, or extracts therefrom, 
and into the remainder the author has compressed the broad 
principles upon which solicitors’ costs are based. If, in the 
process of compression, some of the principles have suffered 
a certain amount of distortion it is only a defect which attends 
any attempt to generalise on a complex subject. 
This Ever Diverse Pair. By G. A. L. BURGEON. 
an Introduction by WALTER DE LA MARE. 1950. London: 

Victor Gollancz, Ltd. 7s. 6d. net. 

It is an interesting fact that during the past half-dozen 
years the most original contributions to non-technical legal 
literature have come from the pens of members of “ the lower 
branch’ of the profession (as the saying is). Judges and 
members of'the Bar have tended to adhere to “ common form ” 
memoirs, some more and some less interesting. None, 
during that period, has achieved the individual quality and 
distinction of the “‘ Confessions of an Uncommon Attorney.” 
‘“ The Legal Fictions,” though not on the same level as the 
old “ Forensic Fables,’’ had a genuinely original turn of wit. 
Now comes “ This Ever Diverse Pair,’’ obviously the product 
of a sensitive and unusual mind. The theme of this book is a 
whimsical revelation of the species of schizophrenia produced 
in such a mind by the practice of the law. 
self, the practising solicitor, is personified under the name of 
Burden and is in a state of perpetual conflict with the inner 
fundamental self, who would rather speculate than decide, 
who prefers a conflict of wits to the conflict of wills from which 


With | 


The outer official | 


he always shrinks, who is ever haunted by the insoluble moral | 


problems which Burden in his professional capacity must 
ignore. Poetry and other literature must be a closed book to 
the practical Burden; his unwilling partner is never unconscious 
of them. Hence the fundamental and never-ending conflict 
between the two. This is, as I have said, an intensely original 
book, playful yet profound, lightly presented yet suggestive of 
great seriousness. In some ways it suffers from this duality 
in its presentation. Perhaps it grips the reader less than it 
would if it had a little more ‘“ body.’’ Nevertheless it is 


decidedly a book that is worth attention both within the 
profession and without it. 
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BIRTHDAY LEGAL HONOURS 


BARONS 
The Rt. Hon. LEwis Sirkin, M.P. for Peckham, 1936-50. 
Minister of Town and Country Planning, 1945-50. Admitted 
1920. 
Lieut.-Colonel DAvip REEs REEs-WILLIAMS, T.D., M.P. for 
Croydon South, 1945-50. Parliamentary Under-Secretary 
of State for the Colonies, 1947-50. Admitted 1929, 


KNIGHTS BACHELOR 

Mr. JAMES HENLEY CoussEy, Puisne Judge, Gold Coast. 
Called by the Middle Temple, 1913. 

Mr. RICHARD Ropert LuDLow, Umpire under the National 
Service and Reinstatement in Civil Employment Acts. 
Called by Gray’s Inn, 1919. 

Mr. RoBert Ross MAcDonaLp, K.C., formerly Minister of 
Housing and Forests, State of Western Australia. 

Mr. CHARLES MurRAY MurrRAyY-AYNSLEY, Colonial Legal 
Service, Chief Justice, Singapore. Called by the Inner 
Temple, 1920. 

Mr. HAROLD NEVIL SMart, C.M.G., O.B.E., J.P., President 
of The Law Society. Admitted 1907. 

Mr. GODFREY RussELL VIcK, K.C., Chairman of the General 
Council of the Bar. Called by the Inner Temple, 1917, and 
took silk 1935. 

Mr. MARK WILson, Colonial Legal Service, Chief Justice, 
Gold Coast. 

ORDER OF THE BATH 
C.B. 

Mr. GEoRGE Harortp Curtis, Chief Land Registrar, 

H.M. Land Registry. Called by Gray’s Inn, 1925. 


Mr. NoEt Kirpatrick Hutton, Parliamentary Counsel. 
Called by Lincoln’s Inn, 1932. 


ORDER OF ST. MICHAEL AND ST. GEORGE 
C.M.G. ; 
Mr. CHARLES MATHEW, K.C., Colonial Legal Service, 
Attorney-General, Tanganyika. Called by Lincoln’s Inn, 1927, 
and took silk 1946. 


SURVEY OF 


STATUTORY INSTRUMENTS 


Act of Adjournal (Death Sentence), 1950. (S.I. 1950 No. 909.) 

Agricultural Contractors (Revocation) Order, 1950. (S.I. 1950 
No. 908.) 

Agriculture Act (Part I) 
(S.I. 1950 No, 851.) 
This order extends for a further year from 6th August, 1950, 

the provision of guaranteed prices and assured markets for farmers 

producing produce mentioned in the First Schedule to the 

Agriculture Act, 1947. 

Bedding (Manufacture and Supply) (Amendment) Order, 1950. 
(S.I. 1950 No. 878.) 


Extension of Period Order, 1950. 


Coal Distribution (Amendment) (No. 2) Order, 1950. (S.I. 1950 
No. 897.) 

Crop Acreage Payments (Scotland) Order, 1950. (S.I. 1950 
No. 894.) 


Direction given by the Treasury under Regulation 2a of the 
Defence (Finance) Regulations, 1939. (S.I. 1950 No. 862.) 

Exchange of Securities Rules, 1950. (S.I. 1950 No. 914.) 

Fire Services (Conditions of Service) (Scotland) (Amendment) 
Regulations, 1950. (S.I. 1950 No. 887.) 

Hill Cattle Subsidy Payment (Northern Ireland) Order, 1950. 
(S.I. 1950 No. 891.) 

Hill Sheep Subsidy Payment (Northern Ireland) Order, 1950. 
(S.I. 1950 No, 892.) 

Household Textiles (Marking 
(Amendment No. 3) Order, 1950. 

Import Duties (Exemptions) (No. 3) Order, 1950. 
No. 874.) 


and Manufacturers’ Prices) 
(S.I. 1950 No. 833.) 


(S.I. 1950 


Mr. GEORGE CROSETTE THAMBYAH, lately District Judge, 
Ceylon. 

The Hon. WALTER Eric Tuomas, O.B.E., M.C., Judge of 
the High Court, Southern Rhodesia. 


ORDER OF THE BRITISH EMPIRE 
C.B.E. 

Mr. HENRY Barton, Solicitor (Scotland), Board of Inland 
Revenue. Admitted 1934. 

Mr. ERNEST WILLIAM SHAW FLETCHER, Assistant Solicitor, 
Office of H.M. Procurator-General and Treasury Solicitor. 
Admitted 1915. 

Mr. GORDON FRASER, M.C., Assistant Solicitor, General 
Post Office. Admitted 1910. 

Mr. EpGAR GANADO, LL.D., lately Judge, Malta. 

The Hon. EWEN Epwarp SAMUEL Monrtacu, O.B.E., K.C., 
Judge Advocate of the Fleet. Called by the Middle Temple, 
1924, and took silk 1939. 


Mr. GEORGE PERCY SEED, Deputy Public Trustee, 
Manchester. Admitted 1914, 
Alderman THOMAS JOHN WEMBRIDGE TEMPLEMAN, 


Chairman, Police Committee of the Association of Municipal 
Corporations. Admitted 1908. 


O.B.E. 

Mr. CHARLES OLIVER FRENCH, District Probate Registrar, 
Bristol. 

Mr. THomAs GODDARD MANDER, J.P., Director, Sheffield 
and District Engineering Trades Employers’ Association. 
Admitted 1916. 

M.B.E. 

Mr. ERNEST CHARLES BottinG, Personal Assistant to the 
Lords of Appeal. 

Mr. JOHN ARNOT WILLIAMSON, Hon. Secretary, Tynemouth 
Volunteer Life Saving Brigade. Admitted 1884. 


IMPERIAL SERVICE ORDER 
COMPANION 
Mr. Epwin Crayton, Assistant Director, Department of 
the Director of Public Prosecutions. Admitted 1910. 


THE WEEK 


Iron and Steel Utilization (Records) Ofder, 1950. 
No. 873.) 

Meat (Rationing) (Amendment) Order, 1950. 

Police (Consolidation) Regulations, 1950. 

Police (Women) (Consolidation) Regulations, 
No. 906.) 

Rabbits and Hares 
(S.I. 1950 No. 893.) 

Returning Officers’ Expenses 
(S.I. 1950 No. 895.) 

Safeguarding of Industries (Exemption) (No. 7) Order, 1950. 
(S.I. 1950 No. 875.) 

South West Suburban Water Order, 1950. 


(S.I. 1950 

(S.I. 1950 No. 898.) 
(S.I. 1950 No. 905.) 
1950. (S.I. 1950 
Order, 1950. 


(Revocation of Control) 


(Scotland) Regulations, 1950. 


(S.I. 1950 No. 896.) 


Staffordshire Potteries Water Board (Madeley) Order, 1950. 
(S.I. 1950 No. 888.) 
Staffordshire Potteries Water Board (Stone) Order, 1950. 


(S.I. 1950 No. 910.) 

Stopping Up of Highways (Cumberland) (No. 2) Order, 1950. 
(S.I. 1950 No. 903.) 

Town and Country Planning (Grants) (Scotland) Regulations, 
1950. (S.I. 1950 No. 886.) 

Utility Apparel (Women’s and Maids’ Outerwear) (Manufacture 
and Supply) Order, 1950. (S.I. 1950 No. 879.) 

Utility Bedding (Maximum Prices) (No. 2) Order, 1950. 
1950 No. 877.) 

Utility Woven Cloth (Cotton, Rayon and Linen) (Amendment 
No. 2) Order, 1950. (S.I. 1950 No. 832.) 


(Sik. 
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Bulletin of Selected Appeal Decisions. No. VII. (Ministry of 
Town and Country Planning.) 
Among these interesting decisions are the following :— 

(a) The additional use of a greyhound stadium for purposes 
of motor-cycle racing is a change of use which requires planning 
permission, for the noise involved may disturb the amenities 
of the neighbourhood and thus differentiates motor-cycle 
racing from other classes of sport. 

(b) The use of a cellar in a private house, which had formerly 
been used only as the occupier’s private wine cellar, as a store 
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for commercial purposes was a material change of user: “ and 
the effect of the proposal upon the surrounding neighbourhood 
was not relevant to the issue,” 


Practice Leaflet for Solicitors. No.6. (H.M. Land Registry.) 

This leaflet deals first with applications to register (a) an 
executor or administrator, and (6) a purchaser, devisee or other 
beneficiary, on the death of a sole proprietor. Secondly, the 
procedure is outlined for registering a death of a joint proprietor 
(a) where the joint proprietors were registered after 31st December, 
1925, and (b) where they were registered before Ist January, 
1926. 


NOTES AND NEWS 


Honours and Appointments 

The King has approved that the honour of knighthood be 
conferred upon Judge CHARLES ARTHUR COLLINGWOOD and 
Mr. WILLIAM GORMAN, K.C., on their appointment as Judges 
of the High Court. 

Mr. C. P. Harvey, K.C., has been appointed deputy chairman 
of Bedford Quarter Sessions with effect from 5th June. 

Mr. A. G. T. HADLEY has been appointed clerk to the Shropshire 
Local Valuation Panel. 


Miscellaneous 
THE SOLICITORS ACTS, 1932 TO 1941 
EVELYN MaALcotm EcHALAZ WALTHER, now of Entebbe, 
in the Uganda Protectorate, and formerly of No. 15 Bolton 


Street, W.1, in the County of London, solicitor, having, in 
accordance with the provisions of the Solicitors Acts, 1932 to 
1941, made application to the Disciplinary Committee constituted 
under the Act that his name might be removed from the Roll 
of Solicitors at his own instance on the ground that he is desirous 
of seeking call to the Bar, an order was, on the Ist day of June, 
1950, made by the Committee that the application of the said 
Evelyn Malcolm Echalaz Walther be acceded to and that his 
name be removed accordingly from the Roll of Solicitors of the 
Supreme Court. 


DENIS WILLIAM Dosson, O.B.E., M.A., LL.B. Cantab., 
of No. 31 South Terrace, Thurloe Square, in the County of 
London, solicitor, having, in accordance with the provisions of 
the Solicitors Acts, 1932 to 1941, made application to the 
Disciplinary Committee constituted under the Act that his name 
might be removed from the Roll of Solicitors at his own instance 
on the ground that he is desirous of seeking call to the Bar, 
an order was, on the Ist day of June, 1950, made by the Com- 
mittee that the application of the said Denis William Dobson 
be acceded to and that his name be removed accordingly from the 
Roll of Solicitors of the Supreme Court. 

On the Ist day of June, 1950, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that there be imposed upon ERNEST GEORGE 
Bootn, of Stafford Chambers, No. 14 Brown Street, in the City 
of Manchester, and of No. 12 Whitefield Road, Sale, in the 
County of Chester, a penalty of £50, to be forfeit to His Majesty, 
and that he do pay to the complainant his costs of and incidental 
to the application and inquiry. 


SOCIETIES 
THE LAW SOCIETY 
ANNUAL GENERAL MEETING 

The annual general meeting of the members of The Law 
Society will be held in the Hall of the Society, on Friday, 7th July, 
1950, at 2 p.m. The following are the names of the members 
of the Council retiring by rotation: Mr. Burrows, Mr. Crocker, 
Mr. Driver, Sir Edwin Herbert, Mr. Lawson, Mr. Leaver, 
Mr. Littlewood, Mr. Mainprice, Mr. Norton and Mr. Pritchard. 
So far as is known, they will be nominated for re-election. There 
are three other vacancies, caused by the deaths of Sir Douglas 
Garrett and Mr. Sidney Kenneth Nichols, and by the resignation 
of Sir Anthony Pickford. 


At the fifty-eighth annual meeting of the HAMPSHIRE 
INCORPORATED Law Society, held on 2nd June, Mr. S. P. Roberts, 
Portsmouth, was elected President for the ensuing year, and 
Mr. C. S. H. Blatch, Lymington, Vice-President. Messrs. G. P. 
Brutton, Portsmouth, K. F. Allen, Portsmouth, J. M. F. Peters, 


Fareham, and B. L. Bremridge, Winchester, were re-elected 
members of the committee, and Mr. R. S. L. Bowker, Winchester, 
a new member, to filla vacancy. Mr. L. F. Paris, Southampton, 
was re-elected Hon. Secretary and Hon. Treasurer, and 
Mr. C. G. A. Paris, Southampton, Assistant Hon. Secretary. 
Mr. S. Pollock, the Secretary of No. 3 Area under the Legal Aid 
and Advice Act, gave a most interesting and instructive report 
on the internal workings and composition of the various 
committees. 


At the monthly meeting of the board of directors of the 
SOLICITORS BENEVOLENT ASSOCIATION, held on 7th June, thirty- 
three solicitors were admitted to membership of the Association, 
bringing the total membership up to 7,552. A sum of 
£3,003 10s. 1d. was distributed in relief to thirty-seven 
beneficiaries ; £330 of this sum was in respect of special grants 
for convalescence, clothes, etc. 

The beneficiaries included one whose father paid a guinea 
annual subscription for some years prior to his death in 1927 ; 
his daughter has been receiving grants since then, to date totalling 
£2,108. This lady, now aged sixty-eight, is suffering from an 
advanced form of paralysis necessitating her having skilled care 
and attention. With the Association’s help this has been pro- 
vided and has made possible her return to live with her sister, 
a retired teacher, on the south coast. 

Applications for assistance, from dependants of members of 
the Association and of non-members, continue to come in in 
increasing numbers, and every effort is being made by the 
President of The Law Society, the directors and the members 
of the Association to enlist the support of those solicitors who 
have not yet joined their own professional benevolent association. 

Further information may be obtained by writing to the 


Secretary, at 12 Cliffords Inn, Fleet Street, London, E.C.4. The 
minimum annual subscription is {1 1s.; life membership 
subscription #10 10s, 

At the monthly meeting of the directors of THe Law 


Association, held on 5th June, 1950, at The Law Society’s 
Hall, a number of cases were considered, and grants totalling 
£809 10s. were voted to the dependent relatives of deceased 
members. In addition £244 10s. was voted to the dependent 
relatives of London solicitors who were not members of the 
Association. Of these five cases, one received the maximum 
grant applicable to non-members’ cases, £78, one received £62, 
one £52, and the remaining two each had the maximum allow- 
able under Old Age Pension Regulations. The Board also 
approved the exercise by the Secretary of the discretionary 
power given her in respect of a non-member’s case, no longer 
receiving financial help, to purchase clothing for this old lady, 
who is almost blind and unable to go shopping on her own account. 
Other business included notification of a donation from the 
Worshipful Company of Solicitors of the City of London, on 
receipt of a further instalment of a residuary bequest, and the 
admission to life membership of Mr. J. D. Haslam. Applications 
for membership should be sent to the Secretary, 25 Queensmere 
Road, S.W.19. The annual subscription is {1 1s., and £10 10s. 
are required for life membership. 
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